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ECONOMY, JOBS AND FAIR WORK COMMITTEE

 
AGENDA

 
16th Meeting, 2017 (Session 5)

 
Tuesday 23 May 2017

 
The Committee will meet at 10.00 am in the David Livingstone Room (CR6).
 
1. Decision on taking business in private: The Committee will decide whether to

take items 7 and 8 in private.
 
2. Draft Energy Strategy: The Committee will take evidence from—
 

Joan MacNaughton, Chair, The Climate Group;
 
Guy Robertson, Principal Consultant, Synergie Environ;
 
Lindsay Roberts, Senior Policy Manager, Scottish Renewables;
 
Lawrence Slade, Chief Executive, Energy UK;
 
Gina Hanrahan, Head of Policy (Acting), WWF-UK;
 
Duncan Burt, Head of Operate the System - Electricity, National Grid;
 
Nicholas Gubbins, Chief Executive, Community Energy Scotland;
 
Dr Mark Winskel, Research Fellow, University of Edinburgh.
 

Not before 12.00 pm
 

3. Subordinate legislation: The Committee will  take evidence on the Insolvency
(Regulation  (EU)  2015/848)  (Miscellaneous  Amendments)  (Scotland)
Regulations 2017 [draft] from—

 
Paul Wheelhouse, Minister for Business, Innovation and Energy, and
Graham Fisher, Head of Branch, Legal Directorate - Constitutional & Civil
Law, Scottish Government;
 



EJFW/S5/17/16/A

Alex Reid, Head of Policy Development, Accountant in Bankruptcy.
 

4. Subordinate legislation: Paul  Wheelhouse  (Minister  for  Business,  Innovation
and  Energy)  to  move—S5M-05623—That  the  Economy,  Jobs  and  Fair  Work
Committee  recommends  that  the  Insolvency  (Regulation  (EU)  2015/848)
(Miscellaneous Amendments) (Scotland) Regulations 2017 [draft] be approved.

 
5. Subordinate legislation: The Committee will take evidence on the The Public

Services Reform (Corporate Insolvency and Bankruptcy) (Scotland) Order 2017
[draft] from—

 
Paul Wheelhouse, Minister for Business, Innovation and Energy, and
Graham Fisher, Head of Branch, Legal Directorate - Constitutional & Civil
Law, Scottish Government;
 
Alex Reid, Head of Policy Development, Accountant in Bankruptcy.
 

6. Subordinate legislation: Paul  Wheelhouse  (Minister  for  Business,  Innovation
and  Energy)  to  move—S5M-05504—That  the  Economy,  Jobs  and  Fair  Work
Committee recommends that the Public Services Reform (Corporate Insolvency
and Bankruptcy) (Scotland) Order 2017 [draft] be approved.

 
7. Annual report: The Committee will consider a draft annual report for the

parliamentary year from 14 June 2016 to 10 May 2017.
 
8. Draft Energy Strategy: The Committee will consider evidence heard at today's

meeting.
 
 

Alison Walker
Clerk to the Economy, Jobs and Fair Work Committee

Room T2.60
The Scottish Parliament

Edinburgh
Tel: 0131 348 5207

Email: Alison.Walker@parliament.scot
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The papers for this meeting are as follows—
 
Agenda Item 2  

Written Submission EJFW/S5/17/16/1

PRIVATE PAPER EJFW/S5/17/16/2 (P)

Agenda Item 3  

SSI Cover Note EJFW/S5/17/16/3

Agenda Item 7  

PRIVATE PAPER EJFW/S5/17/16/4 (P)
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Draft Scottish Energy Strategy 

Guy Robertson 

Synergie Environ 
 

Summary of Response to Scottish Government Consultation 
 
1. What are your views on the priorities presented in Chapter 3 for energy supply over the 
coming decades? In answering, please consider whether the priorities are the right ones for 
delivering our vision. 
2. What are your views on the actions for Scottish Government set out in Chapter 3 regarding 
energy supply? In answering, please consider whether the actions are both necessary and 
sufficient for delivering our vision. 
3. What are your views on the proposed target to supply the equivalent of 50% of all 
Scotland's energy consumption from renewable sources by 2030? In answering, please 
consider the ambition and feasibility of such a target. 
4. What are your views on the development of an appropriate target to encourage the full 
range of low and zero carbon energy technologies? 
5. What ideas do you have about how we can achieve commercial development of onshore 
wind in Scotland without subsidy? 
6. What are your views on the potential future of Scotland's decommissioned thermal 
generation sites? 
7. What ideas do you have about how we can develop the role of hydrogen in Scotland's 

energy mix? 

 More clarity / focus on three key priorities:  

1. transitioning the heat sector away from gas  

2. transitioning transport away from fossil fuels. 

3. replacing existing base load power – i.e. it is understood nuclear 

capacity will not be replaced, but there are no specific strategic 

alternatives proposed 

 

 Welcome the 2030 50% target, but would like to see more detail 

around how it can be achieved in practice, and what the preferred route 

to delivery is. There is reference to the Climate Change Plan and 

underpinning research (TIMES modelling?) which suggests the 2030 

target is achievable. This presumably makes assumptions around 

different scenarios in terms of the energy mix following transition. It 

would be good to better understand these and the respective roles 

given to each of the five key components of the strategy in addressing 

challenges 1, 2 and 3 above. Whilst it is understood the future is 

uncertain a strategy needs to at least present a range of preferred 

options under different scenarios; 

 

 Suggest much clearer / transparent link between the emphasis on 

continued Oil & Gas sector support and the role of CCS <–> Hydrogen 

energy systems. It seems unlikely oil and gas has a sustainable future 

within a low carbon economy without a substantial parallel role for 

these emerging technologies. Should we be more explicitly embracing 

the possibility of new, CCS-enabled base load thermal generation 

plant? If not, where will the captured CO2 (and hydrogen?) come from? 



EJFW/S5/17/16/1 

2 

Would like to see more explicit commitment for support to oil and gas in 

the form of funding / incentives for projects that embrace and integrate 

these related technologies; 

 

 Suggest much more explicit / coherent / priority role for utilisation of 

waste / waste heat in transitioning the heat sector – e.g. waste heat 

recovery and energy from waste (EfW). Our on-going experience 

strongly suggests EfW heat is currently the only heat source likely to be 

directly competitive with natural gas in a district energy context. 

8. What are your views on the priorities presented in Chaper 4 for transforming energy use 
over the coming decades? In answering, please consider whether the priorities are the right 
ones for delivering our vision. 
9. What are your views on the actions for Scottish Government set out in Chapter 4 regarding 
transforming energy use? In answering, please consider whether the actions are both 
necessary and sufficient for delivering our vision. 
10. What ideas do you have about what energy efficiency target we should set for Scotland, 
and how it should be measured? In answering, please consider the EU ambition to implement 
an energy efficiency target of 30% by 2030 across the EU. 
11. What are your views on the priorities presented in Chapter 5 for developing smart, local 

energy systems over the coming decades? In answering, please consider whether the 

priorities are the right ones for delivering our vision.  

Support adopting the EU 30% efficiency target – in our experience this is 
readily achievable, within the industry / commerce and domestic sectors; 

 

 Broadly welcome continued support for industrial energy efficiency, and 

particularly through collaborative approaches – e.g. often necessary for 

viability of district energy schemes. As above, would like to see more 

focus on waste heat – both process heat and EfW. Welcome the 

potential ‘enabling’ role for local authorities but don’t see how this will 

work in practice without additional resource / funding? Suggest this is 

developed within a wider regional strategic role for local authorities in 

developing energy strategies / plans, but again this needs to be 

appropriately resourced; 

 

 Would like to see more explicit commitment to continued support for 

SME sector – e.g. fiscal incentives, soft loan finance – to adopt energy 

efficiency and low carbon energy measures. Incentives and loan 

finance may need to be extended in some areas – e.g. to support 

district energy infrastructure, novel technologies – e.g. carbon capture 

and utilisation; 

 

 Suggest consideration of dedicated Scottish industrial energy efficiency 

strategy. The preamble (Chapters 1 and 2) to the Draft Energy Strategy 

clearly demonstrates a lack of information / data / detailed 

understanding of industrial energy use at national level – a strategy 

could go some way to address this, and focus continued industry 

support more effectively. 
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12. What are your views on the actions for Scottish Government set out in Chapter 5 
regarding smart, local energy systems? In answering, please consider whether the actions 
are both necessary and sufficient for delivering our vision. 
13. What are your views on the idea of a Government-owned energy company to support the 
development of local energy? In answering, please consider how a Government-owned 
company could address specific market failure or add value. 
14. What are your views on the idea of a Scottish Renewable Energy Bond to allow savers to 
invest in and support Scotland's renewable energy sector? In answering, please consider the 
possible roles of both the public and private sectors in such an arrangement. 
15. What ideas do you have about how Scottish Government, the private sector and the 

public sector can maximise the benefits of working in partnership to deliver the vision for 

energy in Scotland? 

 Welcome and strongly support both the establishment of a GOEC and 

Green Energy Bonds – would like to see more of an explicit 

commitment to both, as linked initiatives. The Danish Energy Agency 

(DEA) is a good example – de-risking projects, providing procurement 

support and expertise, and potentially ‘filling the gap’ by providing a 

vehicle for project delivery until such time as local alternatives are in 

place. We are currently working on a number of low carbon 

infrastructure projects where initial project risk / lack of procurement 

resource / expertise are acting as barriers to projects. There are now 

some good examples of community bonds set up to support low carbon 

energy developments elsewhere in UK e.g. see - 

http://www.energisebarnsley.co.uk/. Opportunities for cross-fertilisation 

of ideas between local authorities and establishing good practice 

guides;  

 

 We also welcome and strongly support the need for local / regional 

energy strategies and plans, however question the capacity of local 

authorities to deliver / lead on this – it will at the very least require 

additional / dedicated resource. The will also need to be clear / 

coherent / informed guidance (underpinned by national strategic 

objectives / targets) to ensure consistency of approach. 

 

Synergie Environ 

https://ens.dk/en
http://www.energisebarnsley.co.uk/
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Draft Scottish Energy Strategy 
 

Scottish Renewables 

Introduction 

Scottish Renewables is the voice of the renewable energy industry in 
Scotland, representing over 270 organisations working across the full range of 
technologies providing clean, sustainable, low-carbon heat, power and 
transport to Britain’s homes and businesses. 

We welcome the publication of the Scottish Government’s draft Energy 
Strategy (herein ‘the Strategy’), and support the Government’s high-level aims 
of decarbonising Scotland’s energy production and use. The emissions 
reduction efforts required through the Climate Change Plan (CPP) are 
extremely challenging, but the need to accelerate the shift to low-carbon 
energy has never been clearer. The proposed policy mechanisms outlined in 
the Strategy are therefore necessary, but we question whether they are 
sufficient on their own to deliver its vision. We therefore recommend the 
Strategy: 

 develops clear action plans to outline the practical steps which will 
deliver the Strategy’s targets and vision  

 outlines the critical decision points that will play a role in determining 
the future of Scotland’s energy supply 

 ensures all devolved policy levers are maximised to deliver the scale of 
transformation in energy supply and use required  

The 50% ‘All Energy’ Target 

Scotland’s ambitious climate change and renewable energy targets have 
signalled a clear intent for the country to lead the way in the transition to a 
low-carbon economy. Research has shown Scotland needs to meet at least 
half of its overall energy needs from renewables in 2030 if we are to meet our 
climate change targets at lowest cost1. Scottish Renewables therefore called 
on the Scottish Government to set a new target to produce the equivalent of at 
least 50% of all energy use from renewable sources by 2030.  

We believe this target is both ambitious and feasible and welcome its 
inclusion in the Strategy as a critical signal that renewable energy will be at 
the heart of Scotland’s economy. 

Energy Supply 

Scottish Renewables welcomes the Strategy’s aim to completely decarbonise 
the electricity sector by 2027 and reduce CO2 grid intensity to below 50g per 
kilowatt hour. These ambitions and targets are extremely challenging, 
                                                
1
 

http://assets.wwf.org.uk/downloads/ricardo_energy__environment___renewable_energy_in_s
cotland_2030_2016.pdf 
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requiring substantial emissions reduction effort across all parts of our energy 
system. Scottish Renewables, therefore, understands and supports the need 
to take a flexible approach to decarbonisation as outlined within the Strategy. 
This approach will enable to us to take advantage of innovations in 
technologies and system management as they come to market, ensuring the 
transition is delivered as cost effectively as possible. However, this flexibility 
must be managed against the needs of industry to have a degree of certainty 
over the direction of policy, giving confidence in market opportunities and 
stimulating the required private sector investments.  

Given the scale of transformative change required, it is critical that the 
Scottish Government maximises the use of the devolved policy levers it has 
available - such as planning, public procurement, building standards, business 
rates, and innovation and project funding. A continuation of ‘business as 
usual’ is unlikely to deliver the required increase in capacity. We therefore 
question whether the actions outlined in the Strategy are sufficient to deliver 
the Strategy’s vision and targets and call on the Government to develop more 
detailed ‘action plans’ to provide more information on how the Strategy will be 
delivered in practice, and to outline the key decision points that will play a role 
in determining the future of Scotland’s energy supply.  

The Strategy suggests 11 – 17GW of installed renewable energy capacity is 
required by 2030. However, it is not made explicit whether this accounts for 
anticipated increases in electrification of the heat and transport sectors or only 
decarbonisation of the electricity sector, and whether this is additional to the 
current 8GW of installed capacity or a cumulative total. Scottish Renewables 
continues to recommend that current installed renewable electricity capacity 
needs to more than double (from the current 8.6GW baseline) by 2030. With a 
12GW pipeline of pre-operational renewable power projects in Scotland, we 
believe it would be prudent to maximise the deployment of this capacity as 
part of a 'low-regrets' strategy, minimising reliance on less mature 
technologies to reach our decarbonisation goals. 

While Scottish Renewables welcomes the Strategy’s ambition, the pathways 
set out in it and the Climate Change Plan to supply 80% of domestic and 94% 
of non-domestic buildings’ heat with low-carbon technologies by 2032 are 
extremely challenging and will require significant effort. 

The Strategy currently contains little detail surrounding the policies that will 
deliver these ambitious heat targets and what technologies are considered to 
be ‘low-carbon’. Many of the recommendations within the ‘Scotland’s Energy 
Efficiency Programme’ (SEEP) and ‘Heat & Energy Efficiency Strategies and 
Regulation of District Heating’ (LHEES) consultations are to be welcomed. 
However, given the significant role played by the decarbonisation of heat in 
Scotland’s emissions pathway it is critical that a detailed sector road map, 
which outlines the technologies considered ‘low-carbon’ and ‘renewable’, is 
delivered and implemented as quickly as possible. Scottish Renewables’ 
recent papers ‘A Vision for Low-Carbon Heat in Scotland’2 and ‘Biomass Heat 

                                                
2
 https://www.scottishrenewables.com/publications/vision-low-carbon-heat-scotland/ 
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in Scotland: 16 Priorities for Action’3 provide further information on our 
recommended policies to achieve our targets and raise awareness of the 
positive contribution this sector can make to individuals and communities. 

Route to Market 

Scottish Renewables welcomes the Statement’s prioritisation of finding a 
route to market for onshore wind development of all scales. This is the biggest 
challenge facing new onshore wind development in the UK.  

We supports the challenge set out in the UK Government’s Industrial Strategy 
Green Paper to ensure the shift to a low-carbon economy is done in a way 
that minimises the cost to UK businesses, taxpayers and consumers. In order 
to achieve this, the UK Government must ensure that the energy market is 
competitive and can deliver low-cost, clean energy supplies to replace retiring 
capacity and upgrade our infrastructure to meet future demand from the 
increased electrification of heat and transport systems and production of 
alternative fuels (e.g. hydrogen).  

A recent study for Scottish Renewables by Baringa Partners found that, based 
on the latest evidence of cost reductions among established technologies as a 
result of innovation, decreasing turbine prices and the use of auctions to 
ensure competition, a new Pot 1 CfD auction for established renewable 
technologies in 2018/19, could deliver around 1GW of the most competitive 
new onshore wind capacity - enough to meet the equivalent annual demand 
of 600,000 homes - at no extra cost to consumers above the wholesale 
market price for power and could even pay back more to the public purse. 

 
The capacity delivered through the auction – most of which is expected to be 
in Scotland - would result in more than £1 billion of private sector investment 
in clean energy generation across the country, and would displace some 8 
million tonnes of CO2 over the lifetime of the projects. 

Scottish Renewables therefore believes the UK Government must hold a new 
Pot 1 CfD auction for established technologies in 2018/19.   

It is important to stress that this outcome currently only applies to the most 
competitive 1GW of projects in the development pipeline. Scotland has over 
5.4GW of onshore wind either in planning or consented and awaiting 
construction. 

This significant additional capacity in the system can play a crucial role in 
helping to meet the Scottish and UK Government’s energy ambitions. While 
the industry will continue to strive to reduce costs, the UK Government’s own 
analysis shows that onshore wind is on track to be the cheapest form of 
electricity generation.  It is therefore vital that the Scottish Government 
continues to work with industry to reduce the cost of power and maximise the 
competitiveness of all Scottish projects through policy and regulation within 

                                                
3
 https://www.scottishrenewables.com/publications/biomass-heat-scotland-16-priorities-action/ 
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their its devolved powers. Crucially, The CfD mechanism still has a 
fundamental role to play, offering a low-risk route to market. 

Transforming Energy Use 

Scottish Renewables broadly supports the Strategy’s priorities for 
transforming energy use over the coming decade. 

After heat, transport is the biggest decarbonisation challenge facing the 
Energy Strategy. Published analysis from Ricardo AEA shows that emissions 
from transport must fall by 40% by 2030 with renewable technologies 
providing a fifth of the energy consumed4. Scottish Renewables has 
previously called on the Scottish Government to refresh its existing transport 
strategy to maximise the electrification and decarbonisation of the transport 
system. We believe electrification - alongside hydrogen and biofuels - 
powered by renewables, offers the key to sustainable, low-carbon mobility for 
Scotland.  

We, therefore, support the Strategy’s commitment to refresh ‘Switched on 
Scotland’. The refreshed strategy should ensure that by 2030, the majority of 
new cars and vans purchased should be based on electric drives and 
powered by renewable and low-carbon sources, with heavy vehicles 
increasingly low-carbon. 

Smart Local Energy Systems 

Our energy system is undergoing a period of fundamental transformation. 
While this presents a significant opportunity, it also presents industry with a 
number of significant challenges.  

UK and Scottish Government ambitions are to develop a decentralised and 
flexible energy system, yet we are faced with a regulatory landscape often 
acting in opposition to this transition. We would therefore welcome the 
Scottish Government taking considered positions on policy and regulatory 
issues, including at a UK level, which are preventing industry from supporting 
governments’ ambitions. Similarly we would welcome the Scottish 
Government assessing which policy levers it can employ to promote system 
flexibility, grow low-carbon generation and enable industry to work to deliver 
the energy strategy’s ambitions. 

Areas which we would like the Strategy to consider further to realise the 
ambition of delivering smart, local energy systems include. 

A. Network Charging Principles 

B. Grid Constraints and Network Development 

C. Barriers to co-locating energy storage with existing generation 

D. Implementing Innovation 
                                                
4
 

http://assets.wwf.org.uk/downloads/ricardo_energy__environment___renewable_energy_in_s
cotland_2030_2016.pdf 
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E. Unintended consequences of system changes: security of supply and 
exporter status 

Public Engagement and Monitoring 

Scottish Renewables welcomes the commitment within the Strategy to publish 
an Annual Energy Statement which will take account of the Climate Change 
Plan monitoring framework and relevant energy indicators. Given the 
stretching targets contained within both documents, we would suggest that 
interim milestones or targets are given due consideration. This would help to 
continue to focus effort and ensure the trajectory of emissions reductions 
remains achievable.  

As stated previously, further information decision point timelines would also be 
helpful in refining the current document into a fully comprehensive Energy 
Strategy which provides a meaningful pathway out to 2050. Coupling these 
decision points with interim milestones and targets will further enable effective 
monitoring of the Strategy. 

The implementation of the Strategy will require significant changes to the 
ways we use and generate energy. In particular, the targets to supply 80% of 
domestic and 94% of non-domestic buildings’ heat from low-carbon 
technologies by 2032 will require individuals and business owners as well as 
the public sector to share the Scottish Government’s ambitions.  

To turn that ambition into action will require a coordinated communications 
plan targeting marketing, media and education. However, the Strategy’s plans 
for public engagement appear light. It is critical that all sections of society are 
empowered to effectively engage and this will require a degree of support and 
structure from national organisations such as Local Energy Scotland and 
Community Energy Scotland. 

In addition, an intensive national public awareness and education campaign is 
required to deliver buy-in and support, ensuring that the people of Scotland 
are aware of the Energy Strategy’s intentions, the benefits it will deliver, and 
how they can help meet Scotland’s new ambitions. Delivery of a coordinated 
communications and marketing plan across government, stakeholders, the 
renewables sector and academia is essential. 

 
Scottish Renewables 
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Draft Scottish Energy Strategy 

 
WWF Scotland 

 

SUMMARY 

 Overall: We warmly welcome the 50% renewable by 2030 all-energy 

target, this should provide welcome direction to industry and WWF’s 

evidence shows this target is necessary and achievable with existing 

technology.  

 Overall: The draft Strategy presents an exciting, integrated, forward 

looking vision, but this is not yet matched by sufficient sectoral detail and 

clear Scottish Government actions. We recommend this is addressed in 

the final Strategy.  

 Energy efficiency and use: The draft Strategy recognises the importance 

of progress here, but there is weak ambition and little substantive action. 

By 2032, electricity demand is forecast to increase by 30%, driven 

roadmiles by 27%, and building heat usage by around 10%. 

 Energy efficiency and use: Despite a current consultation, the Scottish 

Government is yet to offer the urgently needed detail on plans for 

Scotland’s Energy Efficiency Programme (SEEP) and the overall heat 

demand reduction aims are widely considered as conservative. 

 Heat: The draft Strategy does not offer a clear pathway for decarbonising 

heat. The Scottish Government is making good progress in district heating 

policy but we recommend new policies to progress support for other 

existing low-carbon heat technologies. 

 Heat: Hydrogen is a technology worth exploring, but is likely at best to be 

a partial solution. Relying on hydrogen for the decarbonisation of heat 

would be a risky gamble, when low-regrets options for supporting 

existing technology are available. 

 Electricity: The UK Government should provide Scottish onshore 

wind with a route to market. If it did so 1GW of capacity could be 

created next year at no overall cost to the taxpayer. 

 Electricity: CCS commercialisation may have a role to play but it is 

unrealistic to rely on it. There is no evidence to support the need for 

new thermal generation in Scotland for meeting peak demand. 

 Transport: The ‘energy efficiency’ first approach hasn’t been applied to 

transport, instead there is a 27% roadmiles demand increase expectation 

with no effort to reduce this. We recommend a more ambitious target 
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for the roll out of electric vehicles that matches statutory advice and 

international leaders.  

 

Strategy Overall  

50% renewables target should provide welcome direction to industry & 

encourage investment 

WWF Scotland warmly welcomes the proposed target to secure 50% of all 

Scotland’s energy, across electricity, heat and transport, from renewables by 

2030.  

The existing 2020 renewable electricity target (for generating from renewables 

100% of the equivalent of all Scotland’s annual electricity demand) has been 

extremely beneficial in providing a stable direction of travel for industry, 

encouraging significant inward investment. A wider all-energy renewable 

target with a similar high-profile should provide the same investor signals for 

the renewable heat and transport sectors. This is vital, since heating 

requirements account for around 50% of Scotland’s energy usage, and 

transport 25%. 

The 50% renewable energy target also has the support of all the political 

parties in the Scottish Parliament, either from manifestos or from more recent 

policy statements. This should help provide a stable basis for long-term 

industry investment, in much the same way that the Parliament’s unanimous 

support for the Climate Change (Scotland) Act 2009 and its headline emission 

reduction targets has. 

The joint report, The Energy of Scotland: Heating, moving and powering our 

lives from now to 2030i, by WWF Scotland, Friends of the Earth Scotland and 

RSPB Scotland showed the 50% target is necessary for achieving our climate 

change targets and achievable with the expanded use of existing technologies 

that are already operational in Scotland. The underpinning independent 

analysisii by global energy consultancy Ricardo AEA showed that the 50% 

target was on a cost-optimal pathway for achieving Scotland’s climate change 

targets. This relied on additional policy effort across all sectors above what is 

included in the Climate Change Plan or Strategy. 

Responding to the publication of the draft Strategy, Gina Hanrahan said on 

behalf of WWF Scotland: 

“The new all energy target sends a strong message to business and industry, 

both here and globally, that Scotland plans to build on its amazing progress 

on renewable electricity in the heat and transport sectors.”iii  

 

Forward-looking, integrated vision is not yet matched by sufficient sectoral 

detail 
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WWF also welcomes the integrated nature of the energy strategy – with its 

focus across electricity, heat and transport, and across demand/usage and 

supply/generation. Broadly, the priorities identified by the Scottish 

Government in the strategy are a significant advance and align much more 

closely with the realities of the globally emerging new energy system – 

technologically advanced, flexible and dynamic, dispersed and renewables-

based. However, there are still vestiges of the old energy model that jar with 

the majority of this vision, for example the commitment to continue to 

maximise North Sea hydrocarbon extraction.  

In its current form, there is still a gap to be bridged between the vision that has 

been presented, and the concrete sectoral pathways and steps that the 

Scottish Government will take to realise that vision. The final version of the 

strategy should set out an indicative sectoral breakdown for the 50% target; it 

should set out clearer policy roadmaps for each of the individual sectors, 

especially heat and transport; and the final strategy should make much clearer 

what actions the Government plans to take, alongside clearly defined decision 

points.  

 

Energy Efficiency and use 

Welcome recognition of importance, but weak ambition for energy efficiency 

Whilst recognition in the strategy of the importance of changing how energy is 

used is welcome, there could be a greater emphasis on an “energy efficiency 

first” principle across all sectors. For instance, the Energy Strategy foresees a 

30% increase in electricity demand as a result of heat and transport 

electrification. This would inevitably come with significant additional electricity 

system costs, but these could be greatly reduced if there were clear Scottish 

Government actions to reduce wider electricity usage, and greater effort to 

reduce heat and transport demand in the first place. Current goals are very 

modest. As the Committee’s report on the Draft Climate Change Plan 

highlightediv, the Scottish Government anticipates heating usage for buildings 

being approximately 10% higher in 2030 than today. In transport, the 

Government assumes a 27% growth in vehicle mileage through to 2032 (by 

way of comparison between 2004 and 2014 there was only a 5% increase in 

vehicle traffic), yet neither the energy strategy nor Climate Plan suggests 

making any policy interventions to limit this major increase in energy usage. In 

the context of these comments, we support the Scottish Government’s 

proposal to set a new energy efficiency target for Scotland, for 2030, and 

recommend that the target is set at a level of a 30% reduction in final energy 

demand against the existing 2005-07 baseline – this would be more 

ambitious, with greater macroeconomic benefits, than what is presented in the 

Draft Climate Change Plan, and than what is currently being considered by 

the EU. 
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Scotland’s Energy Efficiency Programme needs greater detail soon 

The Scottish Government is consulting separately on ‘Scotland’s Energy 

Efficiency Programme’v, which the Strategy describes as the cornerstone of 

the designation of energy efficiency as a National Infrastructure Priority. 

Disappointingly, the Scottish Government’s content of the consultation does 

not yet significantly move forward plans for the Programme. We will be 

reiterating in response key points that we have previously made about our 

vision for the Programme, including: 

 There should be clear targets set for the energy performance of 

buildings (domestic & non-domestic) by the end of the SEEP 

Programme, alongside interim targets. In particular, we hope to see an 

interim target of all domestic buildings reaching at least an EPC Band 

C by 2025 as recommended by the Scottish Government’s Fuel 

Poverty Strategic Working Groupvi and supported by over 50 major 

businesses and organisationsvii. This would be an easy to understand 

target, with EPC ratings used in home reports & adverts, and similar 

ratings for appliances now familiar to consumers. 

 We welcome the Scottish Government’s current consultation on 

minimum standards for energy performance in the private rented 

sectorviii, and believe a similar approach should be applied to the owner 

occupied sector without delay.  

 There needs to be a clear upward trajectory of public investment. We 

estimate on average we need £450m per annum total public sector 

support (including the levels of funding from the ECO programme set 

by UK Government) over ten years to reach the interim milestone of 

band C. 

 Giving SEEP a statutory basis (including targets and governance 

arrangements) and establishing a multi-year delivery body responsible 

for SEEP (bodies that manage road infrastructure projects or delivery 

of the Olympic Games could be models) would create long-term 

investment confidence and programme stability. 

 

Heat 

No clear pathway for decarbonising heat and backloaded effort 

Overall, the Energy Strategy, like the draft Climate Change Plan, fails to 

provide a clear pathway for the decarbonisation of heat. The current Scottish 

Government approach to delay heat decarbonisation at scale to the mid-

2020s, followed by an extremely fast ramp up over seven years is a high risk 

approach that could threaten the successful delivery of climate targets, a view 

shared in the Committee’s report on the Draft Climate Change Planix. Instead 

of hoping for a future silver bullet to arrive, there is much that can be done 

now to support existing renewable heat technologies that will benefit 

consumers and companies here in Scotland. Setting out indicative pathways 
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for heat technologies (e.g. heat pumps, solar thermal, biomass etc.) would 

help to raise their profile and drive market growth. 

 

Scottish Government progressing on district heating policy 

The area of Scottish Government heat policy that is currently best developed 

is district heating and local heat planning. A welcome consultation on district 

heating regulation recently closed and WWF Scotland hopes that the 

Government moves with purpose towards implementing its proposals as a 

comprehensive package in primary legislation. However, whilst district heating 

has an important role to play, it is primarily an appropriate solution in urban 

areas. 

 

Hydrogen is a technology worth exploring, but is likely at best to be a partial 

solution 

There is increasing interest in hydrogen as a potential solution in Scotland, 

and the draft Energy Strategy proposes delaying decisions until the UK 

Government makes decisions about the gas network. We support the 

exploration of new technologies, but not at the expense of proven low carbon 

technologies. While we support this intergovernmental engagement, the final 

Energy Strategy must make clear at what point it will rule this technology in or 

out at scale. The Scottish Government has limited hydrogen to meeting only a 

10% share of the gas grid mix (alongside natural gas and bio-methane)x, in 

their modelling for the climate change plan, so at best it is only a partial 

solution. Therefore, more must be done to frontload effort in other sectors. 

Without the commercialisation of CCS technology (which does not seem likely 

in the short to medium-term, see the electricity section), hydrogen is at best 

likely to be a transitional solution in the heat sector unless it can be produced 

by electrolysis at scale, with all the huge infrastructure and cost demands 

implied. It’s also worth noting that when hydrogen is produced from fossil fuels 

(as implied in the draft Energy Strategy) it would not contribute to the 50% 

renewable energy target.  

 

More Scottish Government could do to support existing low-carbon 

technologies and companies 

There is more that the Scottish Government can do now to support existing 

low carbon technology, for example focussing on helping off-gas grid homes 

move to cheaper, low-carbon energy sources, and reviewing building 

regulations to ensure that all new buildings have low carbon heating sources, 

to avoid expensive and unnecessary future retrofit. There are also industrial 

opportunities that could arise from greater support for existing low carbon heat 

technology – companies like SunAmp, STAR Renewables and Mitsubishi 

Electric all already have employment here in Scotland. 
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]Electricity 

The UK Government must provide Scottish onshore wind with a route to 

market 

Globally, renewable electricity continues to make impressive capacity and 

cost reduction progress. However, the lack of a route to market from the UK 

Government is undermining progress on the cheapest generation 

technologies. We welcome the Scottish Government’s challenge to industry to 

develop the first subsidy free onshore wind projects in Scotland. Work for 

Scottish Renewables by Baringaxi has suggested that there is 1GW of 

onshore wind capacity that could come through next year at no overall cost to 

the public purse if given access to contracts for difference by the UK 

Government, the start of unlocking a larger pipeline of onshore wind. We 

encourage the Scottish Government to aim for the higher end of the range of 

11-17 GW of renewable electricity it has outlined in the strategy to give 

maximum confidence and clarity to the sector. 

 

No evidence to support the need for new thermal generation for meeting peak 

demand 

The draft Strategy states that thermal electricity generation (presumably new 

biomass or gas) is required in Scotland to provide ‘base-load capacity and 

support resilience’, in the absence of adequate storage capacity. However, 

independent evidence for WWF by energy consultancy DNV GLxii shows that 

new large scale thermal in Scotland is not necessary to meet peak demand by 

2030 (even in extended periods of low renewables), with growth in 

transmission and increased flexibilityxiii. Concerns have been raised about 

resilience issues (e.g. blackstart capability) which must be maintained whilst 

hitting decarbonisation targets. It is welcome that the draft Energy Strategy 

indicates work is being undertaken to understand how blackstart could take 

place “using new technologies techniques such as the use of small scale 

distributed generators and the provision of some system services from wind 

farms, storage or interconnectors.” This could provide more innovative long-

term solutions to addressing any concerns in this area, rather than subsidising 

large, dirty, uneconomic thermal plant to remain on the system on long-term 

standby. 

CCS commercialisation may have a role to play but unrealistic to rely on it 

With CCS development in its infancy, not yet commercially proven at scale 

and no longer receiving significant financial support from the UK Government, 

any reliance on CCS commercialisation is a huge leap of faith given 

Scotland’s limited powers to deliver. We are very sceptical of the Scottish 

Government’s reliance in the Draft Climate Change Plan on bioenergy fitted 

with CCS for removing 1.1MTCO2 from the atmosphere in 2032, something 

which allows other sectors to make less effort to reduce emissions. The latest 

projections from BEIS do not foresee any CCS before 2035 and even then 



WWF Scotland 

7 

only 1GW across the UKxiv. While we support the demonstration of CCS, any 

reliance on it is high risk and it cannot distract from efforts to deploy proven 

technologies. 

Transport 

Reducing demand is most cost-effective route to decarbonisation for transport 

too 

As the strategy notes, transport accounts for around a quarter of Scotland’s 

emissions, yet there is little emphasis on transport demand management in 

the Energy Strategy. Just as with other sectors, reduced demand is the most 

cost-effective route to decarbonisation. For transport this was confirmed in the 

Atkins and Aberdeen University report for Transport Scotlandxv. However, the 

Scottish Government anticipates a 27% increase in road miles by 2032 (in 

comparison, there was less than 5% rise between 2004 and 2014), and does 

not propose steps to limit this. Demand-side policies, such as Workplace 

Parking Levies, Low Emission Zones and freight consolidation should become 

firm commitments in the final Climate Change Plan and the final Energy 

Strategy, and be used to encourage the faster growth of electric vehicles, 

helping to tackle the health effects of air pollution in our cities and towns.  

 

Ambition for electric vehicles sales weak against international comparisons 

The Scottish Government’s ambitions for the growth of electric vehicles are 

also disappointingly conservative, at 27% of new sales in 2030, in comparison 

to a scenario from their independent advisers, the Committee on Climate 

Change of 60%+ of new sales in 2030. Countries including Norway and India 

have set out iconic commitments that all new car sales will be electric in the 

2025-2030 timeframe. Transport Scotland made use of modelling by Element 

Energy in preparing the Draft Climate Change Plan, but discounted a higher 

ambition policy scenario provided by Element Energy with greater EV growth. 

We would like to see a more ambitious scenario and policy package adopted 

in the final strategy and CCP.  

In the draft Energy Strategy the Scottish Government promises a review of 

‘Switched on Scotland’, their strategy for electric vehicles, and we hope that 

this sets out greater levels of ambition, alongside policy incentives, such as 

preferential road access and parking, and charging infrastructure in new build 

properties, that will deliver higher electric vehicle roll out. 

 

Government Owned Energy Company 

Welcome plans to explore options for Scotland 

We are supportive of the draft Energy Strategy’s intention to explore models 

for a Government Owned Energy Company. Internationally, government 

agencies and energy companies have had an important role in overcoming 

market failure, capacity building, and driving forward the transition to clean 

energy and energy efficiency. There is a role for a similar body with a broad 
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suite of responsibilities in Scotland. Analysis of the potential for a Government 

Owned Energy Company is being currently undertaken for WWF Scotland by 

a postgraduate student at Edinburgh University. 

 
WWF Scotland  
 

WWF works in over a hundred countries to safeguard the natural world so that 

people and nature thrive. 

 

                                                        
i
 Full report available here: http://assets.wwf.org.uk/custom/stories/energy-of-scotland/  
ii
 Available here: 

http://assets.wwf.org.uk/downloads/ricardo_energy__environment___renewable_energ
y_in_scotland_2030_2016.pdf  
iii
 https://www.wwf.org.uk/updates/new-energy-strategy-welcomed-wwf-scotland  

iv
 In paragraphs 100 & 152 of the EJFW Committee report on Draft Climate Change Plan, 

referencing correspondence from the Scottish Government. 
v
 https://consult.scotland.gov.uk/energy-and-climate-change-directorate/scotlands-

energy-efficiency-programme/  
vi
 ‘A Scotland without fuel poverty is a fairer Scotland’ – final report of Scottish Fuel Poverty 

Strategic Working Group http://www.gov.scot/Publications/2016/10/2273  
vii

 http://existinghomesalliancescotland.co.uk/wp-
content/uploads/2015/10/EXHAS_jointstatement_Oct15.pdf  
viii

 https://consult.scotland.gov.uk/better-homes-division/energy-efficiency-programme/  
ix
 In paragraphs 140 and 159, “The Committee agrees with evidence that this timescale [for 

decarbonising heating in Services sector] is unrealistic and urges the Scottish Government to 
consider beginning this process sooner.” 
x
 See correspondence on TIMES modelling constraints provided by Scottish Government to 

ECCLR Committee: 
http://www.parliament.scot/S5_Environment/Inquiries/20170217_TIMES_Model_Constra
ints_updated_(2).pdf  
xi
 https://www.scottishrenewables.com/news/most-competitive-onshore-wind-projects-

baringa/  
xii

 Pathways to Power report, published January 2015, 
http://assets.wwf.org.uk/downloads/pathwaystopower.pdf  
xiii

 i.e. increased storage capacity (the report identifies hydro pump storage as proven 
technology) and demand response (such as delayed charging of electric vehicles).  
xiv

 BEIS figures: https://www.gov.uk/government/collections/energy-and-emissions-
projections  
xv

 See http://www.gov.scot/Publications/2009/08/26141950/11  

http://assets.wwf.org.uk/custom/stories/energy-of-scotland/
http://assets.wwf.org.uk/downloads/ricardo_energy__environment___renewable_energy_in_scotland_2030_2016.pdf
http://assets.wwf.org.uk/downloads/ricardo_energy__environment___renewable_energy_in_scotland_2030_2016.pdf
https://www.wwf.org.uk/updates/new-energy-strategy-welcomed-wwf-scotland
https://consult.scotland.gov.uk/energy-and-climate-change-directorate/scotlands-energy-efficiency-programme/
https://consult.scotland.gov.uk/energy-and-climate-change-directorate/scotlands-energy-efficiency-programme/
http://www.gov.scot/Publications/2016/10/2273
http://existinghomesalliancescotland.co.uk/wp-content/uploads/2015/10/EXHAS_jointstatement_Oct15.pdf
http://existinghomesalliancescotland.co.uk/wp-content/uploads/2015/10/EXHAS_jointstatement_Oct15.pdf
https://consult.scotland.gov.uk/better-homes-division/energy-efficiency-programme/
http://www.parliament.scot/S5_Environment/Inquiries/20170217_TIMES_Model_Constraints_updated_(2).pdf
http://www.parliament.scot/S5_Environment/Inquiries/20170217_TIMES_Model_Constraints_updated_(2).pdf
https://www.scottishrenewables.com/news/most-competitive-onshore-wind-projects-baringa/
https://www.scottishrenewables.com/news/most-competitive-onshore-wind-projects-baringa/
http://assets.wwf.org.uk/downloads/pathwaystopower.pdf
https://www.gov.uk/government/collections/energy-and-emissions-projections
https://www.gov.uk/government/collections/energy-and-emissions-projections
http://www.gov.scot/Publications/2009/08/26141950/11
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Economy, Jobs and Fair Work Committee 

16th Meeting, 2017 (Session 5), 23 May 2017 

Cover Note – Affirmative Instrument 

Introduction 

1. This paper sets out details of two affirmative instruments for consideration 
under Standing Orders Rule 10.6.1(a). A note on the procedures is attached 
at annexe A.  

 Insolvency (Regulation (EU) 2015/848) (Miscellaneous Amendments) 
(Scotland) Regulations 2017 [draft] 

 Public Services Reform (Corporate Insolvency and Bankruptcy) 
(Scotland) Order 2017 [draft] 

Action 

 Following evidence from the Minister, the Committee will be asked 
whether it wishes to agree to the motions below and to report its 
decision to the Parliament— 

Motion S5M- 05623: Insolvency (Regulation (EU) 2015/848) 
(Miscellaneous Amendments) (Scotland) Regulations 2017 [draft]:  

That the Economy, Jobs and Fair Work Committee recommends that 
the Insolvency (Regulation (EU) 2015/848) (Miscellaneous 
Amendments) (Scotland) Regulations 2017 [draft] be approved. 

Motion S5M- 05504: Public Services Reform (Insolvency) (Scotland) 
Order 2017 [draft]:  

That the Economy, Jobs and Fair Work Committee recommends that 
the Public Services Reform (Insolvency) (Scotland) Order 2016 [draft] 
be approved. 

 The Committee is also invited to delegate responsibility for the drafting 
and publication of a short, factual report to the Convener and Clerk. 
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Insolvency (Regulation (EU) 2015/848) (Miscellaneous Amendments) (Scotland) 
Regulations 2017 [draft] 

 

2. Purpose of the instrument: The policy objective of these Regulations is to 
implement the recast EU Regulation 2015/848 on insolvency proceedings 
(“the recast EU Regulation”) for Scotland. 

3. The EU Regulation aims to provide for the efficient and effective functioning of 
cross-border insolvency proceedings in the European Union.  

4. The Regulations update the provisions in the Bankruptcy (Scotland) Act 2016 
and Regulations and those other enactments, including in certain forms.  

5. Policy Note: Further details on the purpose of the instrument can be found in 
the policy note attached at Annexe B 

6. Deadline for EJFW Committee to consider: 10 June 2017.  

7. The Delegated Powers and Law Reform Committee considered the 
instrument at its meeting on 16 May 2017 and agreed that no points arose in 
relation to the instrument. 

 

Public Services Reform (Corporate Insolvency and Bankruptcy) (Scotland) 
Order 2017 [draft] 

8. Purpose of the instrument: This instrument has two main objectives: to 
make changes to corporate insolvency legislation for rule making purposes in 
Scotland, and to modernise essential supplies provisions for trading entities 
subject to personal insolvency procedures in Scotland. 

9. In relation to the first overarching objective, there is a policy to modernise and 
consolidate the current corporate insolvency rules - Insolvency Act 1986 - in 
Scotland. 

10. In relation to the second overarching objective, it aims to promote the on-
going operation and rescue of viable businesses subject to personal 
insolvency proceedings in Scotland. 

11. Explanatory Document: Further details on the purpose of the instrument can 
be found in the policy note attached at Annexe C. 

12. Super-affirmative procedure and consultation: On 12 January 201 the 
instrument was introduced in draft form subject to the super-affirmative 
procedure. 

13. At its meeting on 28 February 2017, the Committee agreed to consider the 
responses received to the Accountant in Bankruptcy’s (AiB) consultation on 

http://www.legislation.gov.uk/sdsi/2017/9780111035580/regulation/2
http://www.legislation.gov.uk/sdsi/2017/9780111035580/regulation/2
http://www.legislation.gov.uk/sdsi/2017/9780111035573/article/8
http://www.legislation.gov.uk/sdsi/2017/9780111035573/article/8
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the instrument. The Committee also sought a response to a number of 
hypothetical examples. The AiB’s response is attached at Annexe D. 

14. The Accountant in Bankruptcy has undertaken an initial consultation on the 
proposed changes which sought views from stakeholders including 
Recognised Professional Bodies, R3 Scottish Technical Committee, Law 
Society of Scotland, the UK Insolvency Service and utility companies. The 60-
day consultation received one substantive response. 

15. A detailed reply to the stakeholder was sent setting out a response to the 
points raised and confirming the intention to make the minor change to 
proposed new section 173A(1)(b) BSA 2016 to be inserted by article 6 of the 
Order as described in paragraph 9.3 above. The stakeholder advised that 
there were no further comments. The correspondence related to the 
consultation is attached at Annexe E 

16. Deadline for EJFW Committee to consider: 6 June 2017. 

17. The Delegated Powers and Law Reform Committee considered the 
instrument at its meeting on 9 May 2017 and agreed that no points arose in 
relation to the instrument. 
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ANNEXE A 

Committee Consideration 

Affirmative instruments 
 
1. Scottish Statutory Instruments are subject to different levels of scrutiny. The 

parliamentary procedure to which they are subject is provided for in the primary 
legislation.  

2. Affirmative procedure is attached to instruments relating to significant matters 
and provides for a greater level of scrutiny than the other two main procedures. 
Before an affirmative instrument can be made and brought into force it must be 
approved by the Parliament.  

3. The Committee must consider a motion in the name of the relevant Minister, 
inviting the Committee to recommend approval of the instrument to the 
Parliament. In considering the motion the committee is invited to consider the 
policy merits of the instrument as well as reflecting on any recommendations 
from the Delegation Powers and Law Reform Committee. This will involve 
debating the motion with the relevant Minister.  

4. In practice this will mean the Minister (and accompanying officials) explaining 
what the instrument does, how it enacts the policy set out in the Act under which 
it is made and how it is intended to operate in practice.  Members will be able to 
ask questions of the Minister and officials relating to the instrument.   

5. Once all questions have been answered the motion to approve will be debated 
with the Minister moving the motion and responding to the debate (officials 
cannot contribute to this debate).  In practice little is generally said in such 
debates as all matters will have been covered in the preceding question and 
answer session.  Exceptionally for contentious instruments members will take 
the opportunity to debate the instrument although this should, in theory, be 
restricted to the terms of the instrument and not to the policy previously agreed 
by Parliament when passing the original Bill.  

6. Whatever the outcome of the debate and any vote (if required) the instrument 
will require to be considered by the full Parliament.  For those instruments that 
are not contentious this will happen as part of decision time on a future date.  
When a member wishes to oppose an instrument in plenary session they should 
in the first instance discuss the relevant procedure in advance with the clerks in 
the Chamber Office. 
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ANNEXE B 

POLICY NOTE  
 

The Insolvency (Regulation (EU) 2015/848) (Miscellaneous Amendments) 
(Scotland) Regulations 2017 

 
SSI 2017/Draft 

 
The above Regulations are made by the Scottish Ministers in exercise of the powers 
conferred by section 2(2) of the European Communities Act 1972 and all other 
powers enabling them to do so.  They are subject to the affirmative procedure.   

 
Policy Objectives 
 

1. The policy objective of these Regulations is to implement the recast EU 
Regulation 2015/848 on insolvency proceedings (“the recast EU Regulation”) 
for Scotland.  
 

Background 
 

2. The recast EU Regulation1 is primarily a restatement and modernisation of the 
existing Council Regulation (EC) No. 1346/2000 on insolvency proceedings2. 
It aims to enhance administration of cross-border insolvency proceedings. 
These Regulations propose necessary minor, technical and supporting 
amendments to bankruptcy and related legislation in Scotland in connection 
with the recast EU Regulation.    
 

3. The majority of the provisions of the recast EU Regulation are directly 
applicable in Scots law from 26 June 2017 (see Articles 84 and 92).  Annex D 
of the recast EU Regulation contains a correlation Table between the 
corresponding provisions of the EC and recast EU Regulations. 
 

4. The Annex below sets out the amendments and relevant background.  The 
UK Insolvency Service are taking forward equivalent provision concerning 
other insolvency regimes in Scotland.   
 

Consultation 
 

5. The Scottish Government has discussed this approach with the UK 
Insolvency Service and ICAS.  

 
Impact Assessments 
 

6. A Business and Regulatory Impact Assessment (BRIA) has not been 
completed as these Regulations are amending for minor and technical issues 

                                            
1 
Regulation (EU) 2015/848 of the European Parliament and of the Council of 20 May 2015 on 

insolvency proceedings (O.J. No. l 141, 5.6.15, p.19). 
2 
O.J. No. L 160, 30.6.2000, p.1
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and no significant change is foreseen to the existing impacts upon business, 
charities or voluntary bodies 
 

7. An Equality Impact Assessment (EQIA) has not been carried out as these 
Regulations make minor and technical amendments which are considered not 
to raise any equality issues.  Existing legislation was subject to equality 
impact assessment as necessary and highlighted no concerns.   
 

Financial Effects 
 

8.   No financial impact is anticipated as these Regulations make minor and 
technical amendments.  
 

The Accountant in Bankruptcy on behalf of the Scottish Government 
2 May 2017 
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Annex  
Specific Amending Provisions 

 
Insolvency Act 1986  

 
Regulation 2 – replaces a consequential reference in receivership law (not itself 
affected by the EU Regulation) to the jurisdiction rules on centre of main interests by 
reference to Council Regulation (EC) No. 1346/2000 on insolvency proceedings.  It 
amends references to articles of the existing EC Regulation to point to the recast EU 
Regulation. 
 
Bankruptcy and Diligence etc (Scotland) Act 2007  

 
Regulation 3 – amends definition of “EC Regulation” to “EU Insolvency Regulation” 
and consequential references in the law on floating charges (not yet in force).  
Amends references to articles of the existing EC Regulation to point to those in the 
recast EU Regulation. 
 
Bankruptcy (Scotland) Act 2016  
 
Regulation 4 – substitutes references to member State “liquidator” to member State 
“insolvency practitioner” in a number of provisions of the Act.  This regulation also 
generally amends references to the existing Regulation to those in the recast EU 
Regulation. 
 
Regulation 4(8) – makes procedural provision to support the process under Article 
36 of the recast EU Regulation for undertakings:  
 

• given by trustees in sequestration or protected trust deeds (i.e. in main 
cross-border EU insolvency proceedings) to cover assets in member 
States outside the UK where secondary insolvency proceedings could 
be opened, to require additional details to be provided in the proposed 
undertakings, and for the manner of notification and advertisement 
(new section 14A of the 2016 Act);  
 

• given by insolvency practitioners in main insolvency proceedings in 
member States outside the UK to avoid sequestration or protected trust 
deed secondary proceedings – to provide for such an undertaking by 
local creditors in the UK that is taken in accordance with Article 36(5) of 
Regulation (EU) 2015/848 as a decision by a company’s creditors to 
approve a company voluntary arrangement (new section 14B of the 
2016 Act). 

 
Regulation 4(14) – updates provisions for conversion of a protected trust deed into 
a sequestration on the application of a member state insolvency practitioner 
appointed in another EU member state in main proceedings.  

  
Bankruptcy Fees (Scotland) Regulations 2014 
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Regulation 5 – substitutes references and definition of “member State liquidator” to 
“member State insolvency practitioner” in relation to conversion of a protected trust 
deed into a sequestration. 
 
Public Services Reform (Insolvency) (Scotland) Order 2016 
 
Regulation 6 - amends references in a saving provision to articles in the existing EC 
Regulation to those in the recast EU Regulation. 
 
Bankruptcy (Scotland) Regulations 2016 
 
Regulation 7 – substitutes references from “Council Regulation (EC) No 1346/2000” 
to “Regulation (EU) 2015/848” in existing provisions about forms and the register of 
insolvencies. 
 
Bankruptcy (Applications and Decisions) (Scotland) Regulations 2016  
 
Regulation 8 – substitutes references to “liquidator” to “insolvency practitioner” and 
amends references of articles in the existing EC Regulation to those in the recast EU 
Regulation in relation to forms and a procedural requirement. 
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ANNEXE C 
 

The Public Services Reform (Corporate Insolvency and Bankruptcy) (Scotland) 
Order 2017 

 
EXPLANATORY NOTE 

(This note is not part of the Order) 
 

This Order is made under section 17 of the Public Services Reform (Scotland) Act 
2010. It amends the Insolvency Act 1986 (“the 1986 Act”), the Bankruptcy (Scotland) 
Act 2016 (“the 2016 Act”) and the Public Services Reform (Insolvency) (Scotland) 
Order 2016. It comes into force as provided for in article 1(2) to (4). 
 
Article 2 repeals the definition of “prescribed” in section 70(1) of the Act and inserts a 
definition of “prescribed fee”. The references to “prescribed fee” in Chapter 2 of Part 
3 (receivers in Scotland) of the 1986 Act will fall to be interpreted in accordance with 
the new definition of prescribed fee. Reference to “prescribed fee” can be found in 
sections 53(5) and section 54(4) of the 1986 Act. Other references to “prescribed” in 
that Chapter will fall to be interpreted in accordance with the definition of “prescribed” 
in section 251 of the 1986 Act (“prescribed” means prescribed by rules under section 
411 of the 1986 Act). This amendment allows the Scottish Ministers to make 
provision on receivership in Scotland which is currently made by regulations instead 
by rules under section 411 of the 1986 Act. 
 
Articles 3 and 4 amend sections 101 and 142 of the 1986 Act (as prospectively 
amended by the Small Business, Enterprise and Employment Act 2015 (“the 2015 
Act”)) on liquidation committees in winding up. The amendments for such 
committees in Scotland break the link with personal insolvency arrangements in 
those sections (which provide that a liquidation committee in Scotland may have 
such powers and duties of commissioners in a sequestration as may be conferred or 
imposed on such committees by rules under section 411 of the 1986 Act) to provide 
instead simply for liquidation committees in Scotland to have, in addition to functions 
conferred by the 1986 Act, such other functions as may be conferred in the rules, in 
line with the position for such committees in England and Wales (see sections 101 
and 141 of the 1986 Act as prospectively amended by the 2015 Act). 
 
Article 5 repeals section 246A(2) of the 1986 Act removing the restriction to the 
effect that section 246A (remote attendance at meetings – prospectively amended by 
the 2015 Act) does not apply where (a) a company is being wound up in Scotland or 
(b) a receiver is appointed under section 51 in Chapter 2 of Part 3 of the 1986 Act. 
 
Article 6 inserts new section 173A into the 2016 Act which causes certain 
“insolvency-related terms” in contracts to cease to have effect. It prevents a supplier 
from terminating a supply or contract, altering the terms of the contract, or 
compelling higher payments for the supply, where a trust deed granted by a debtor 
obtaining essential goods and services for business purposes is granted protected 
status. The insolvency-related terms cease to have effect only in a contract for the 
supply of those utility and IT supplies listed under section 222 of the 2016 Act. 
Furthermore, the insolvency-related terms may continue to be relied upon when a 
debtor is sequestrated, enabling a supplier to terminate a contract in those 
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circumstances. A supplier may, however, terminate the contract or the supply if a 
condition outlined in subsection (4) or (7) of section 173A is met. Section 173A only 
applies to contracts entered into after it comes into force on 1st August 2017. 
 
Article 7 amends section 222 of the 2016 Act to give further protection to the 
essential supplies of businesses carried on in relation to insolvent estates. Section 
222 prohibits a supplier of utilities (such as gas, electricity, water and communication 
services) from compelling payment of charges incurred before the commencement of 
an insolvency event by threatening to terminate the supply of the utilities on the 
grounds of non-payment. The supplier is required to continue to provide the utilities if 
a request is made by the trustee of the insolvent estate for the continued supply. The 
supplier is, however, entitled to make it a condition of the supply that the office-
holder provides a personal guarantee for the payment in respect of any supply made 
during the insolvency. The supplier is not entitled to make it a condition of the 
continued supply that any outstanding charges incurred before the insolvency are 
paid. Section 222 is confined to a limited list of suppliers including statutory 
undertakers and similar bodies. The amendments made by article 7 extend that to a 
wider list of private suppliers of gas, electricity, water or communication services 
including the supply of utilities from a landlord to tenant. They also add the supply of 
goods or services for the purpose of enabling or facilitating anything done by 
electronic means. Primarily these include goods or services relating to information 
technology, other than those to which section 222 already applies by virtue of being 
a communication service, including the supply of point of sale terminals, computer 
hardware and software and other items identified under new subsection (5A) of 
section 222. 
 
Article 8 amends the Public Services Reform (Insolvency) (Scotland) Order 2016 to 
make changes to the saving provision provided for in article 15 of that Order, in 
particular related to the planned replacement of the Insolvency (Scotland) Rules 
1986 (as amended). Article 8(3) provides for particular annual ‘progress’ meetings to 
be held under section 93 and 105 of the 1986 Act where the liquidator’s obligation to 
summon those particular meetings in any winding-up has arisen before the coming 
into force of the relevant amendments made by that Order (i.e. articles 5(2) and 6(2) 
of that Order repealing those sections). This does not however save obligations 
which otherwise may have arisen in relation to holding future annual ‘progress’ 
meetings in the same winding-up. 
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ANNEXE D 
 

Response to Queries Raised by the Economy, Jobs and Fair Work Committee 

The Committee grasped impact of the Order but would appreciate hypothetical 
examples of: 
 

1. Where a business was not able to keep trading (or suffered some other 
disadvantages) after entering a protected trust deed because of difficulties 
securing essential services. 

2. Where negotiations over essential services have allowed a business to 
continue and created a clear advantage for creditors.  

3. It would be good to get some detail – e.g. debts before insolvency; how 
ongoing costs were paid during insolvency and business’s ability to pay back 
pre-insolvency debts as a result. Even if this was only available for one 
supplier of services, this would be helpful.  

4. Separately, it would also be useful to get some practical examples of where 
the ability to hold meetings remotely in company insolvency would make a 
difference – probably examples of expenses caused by having to hold face-to-
face meetings at the moment. 

 
Response from the Accountant in Bankruptcy 
 
1. The Economy, Jobs and Fair Work Committee held a meeting to scrutinise 
the proposed draft Public Services Reform (Corporate Insolvency and Bankruptcy) 
(Scotland) Order 2017 on 28 February 2017.  Subsequent to this, the Clerk to the 
committee contacted the Accountant in Bankruptcy to seek further information. 
 
2. The purpose of this paper is to provide a response to the Committee’s request 
for hypothetical examples of how the changes contained within the proposed draft 
Order might impact on trading organisations and creditors.  The specific requests are 
detailed below with explanations set out for each: 
 
a) Where a business was not able to keep trading (or suffered some other 

disadvantages) after entering a protected trust deed because of difficulties 
securing essential services. 

 
An example might be a debtor who is a sole trader running a retail business that 
operates through telephone and online sales with a mail delivery service.  To 
continue to operate, this business must maintain an internet website which is used 
by consumers to place orders and by the business to control stock.  The business 
will use the internet to determine and replenish stock by placing online orders with its 
suppliers.  It will require IT equipment supply to operate payment systems.  Should 
this business’ supplier(s) have the unrestricted ability to terminate their supply of 
electricity, telephony, internet and other IT services to the business due solely to the 
fact that the sole trader had entered a trust deed that had become protected, there 
could be serious implications such as: 

 consumers would not be able to place orders online or by telephone; 
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 the business would be unable to replenish stock with its online suppliers; 

 cash-flow and revenue would be severely impacted creating a knock-on 
effect to the business’ ability to maintain its other essential overheads 
such as staff wages, electricity or rent; and 

 the potential cessation of trading and business closure. 
 
b) Where negotiations over essential services have allowed a business to 

continue and created a clear advantage for creditors. 
 
It is worthwhile expanding on the scenario set out above.  In this case, the 
termination of supplies enabling access to and use of internet and telephone 
services will have a serious impact on the viability of the business.  Restricting 
essential suppliers from enforcing insolvency-related clauses will support business 
continuity where considered appropriate and overseen by the trustee under the trust 
deed.  The continuation of supplies would allow the business to continue to trade 
and contribute to business recovery.  Uninterrupted business cash-flow would offer a 
clear advantage to creditors by providing the revenue stream that would support the 
payments (‘debtor’s contribution’) made by the debtor under the protected trust deed 
to secure returns to those creditors.  The alternative of business closure would mean 
no such revenue stream.  In addition trustees dealing with businesses that are 
subject to closure will find that stock becomes greatly reduced in value on the break-
up of the business and this will significantly reduce dividends that would be payable 
to creditors following the realisation of all assets.  

 
c) It would be good to get some detail – e.g. debts before insolvency; how 

ongoing costs were paid during insolvency and business’ ability to pay back 
pre-insolvency debts as a result. 
 

Continuing with the above scenario, during insolvency, a business continuing under 
the oversight of a trustee under a trust deed will be able to service ongoing costs of 
operating from its uninterrupted cash-flow through the ability to maintain online and 
telephone sales with its clients.   
 
Any debts incurred by the debtor prior to insolvency would be included in the 
protected trust deed and the creditors involved would be party to the agreement that 
had been reached in connection with  protection.  The operational income gained 
through the continuation of trading would enable maintenance of payments by the 
debtor under the protected trust deed and contribute to the returns for those 
creditors.  In contrast, a business that has had to cease trading would no longer 
produce an income leading to a reduced return for creditors.  In particular and as 
noted above, with a view to securing some return to creditors a trustee dealing with a 
closed business would have to realise any residual stock which will have a lower 
value as a result of business closure. 
 
d) Separately, it would also be useful to get some practical examples of where 

the ability to hold meetings remotely in company insolvency would make a 
difference – probably examples of expenses caused by having to hold face to 
face meetings at the moment. 
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There is legislative provision in section 165(4)(c) of the Insolvency Act 1986 
empowering a liquidator in certain Creditors Voluntary Winding Up procedures to 
summon a general meeting of the company (members/shareholders) for any 
purpose the liquidator may see fit.  While we would acknowledge that such meetings 
might be few and far between, it is important that the legislation provides for 
efficiencies in the circumstances where a meeting is arranged.  As matters stand 
where a liquidator sees fit to hold such a meeting, members could be located 
anywhere nationally or even internationally.  Expenses would be incurred by any 
member travelling to physically attend the meeting in the form of time, travel and in 
some circumstances accommodation costs.  The office-holder may also incur costs 
in connection with holding and physically attending the meeting (e.g. rental of room).  
Any such expenses incurred by the office-holder will reduce the value of the 
distributable estate.  Facilitating remote attendance at meetings by removing the 
restriction in section 246A(2) of the Insolvency Act 1986 would allow for alternative 
arrangements utilising modern medium, such as tele-conferencing or video-
conferencing, minimising time, travel, accommodation and other costs. 
 
In any event, there are benefits, including future-proofing, in adopting a consistent 
approach to the primary legislation framework across corporate insolvency 
processes throughout the UK.  Section 246A of the Insolvency Act 1986 as amended 
by the Small Business, Enterprise and Employment Act 2015 in principle facilitates 
remote attendance at meetings of members of a company across all corporate 
insolvency processes in England and Wales, with the exception of Members 
Voluntary Winding Up.  The amendment of section 246A to be made by article 5 of 
the proposed draft Order will achieve consistency by aligning the position in terms of 
that section in relation to Scotland  with the position in relation to England and 
Wales.    
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ANNEXE E 
Responses to the Accountant in Bankruptcy’s Consultation 
 
The Public Services Reform (Corporate Insolvency and Bankruptcy)(Scotland) 

Order 2017 
 

R3 Scottish Technical Committee (STC) 
 
1. The R3 Scottish Technical Committee (STC) welcomes the opportunity to offer 
comments on the draft Order, most of which are by way of queries to seek 
clarification on the point raised.  

2. The Committee acknowledges the response to the pre-consultation comments 
submitted by STC. We appreciate the need to give more thought to the proposed 
changes which are not included in the present draft and do not wish to see any 
further delay to the introduction of the Scottish Rules while this is considered. We 
welcome the Scottish Government’s commitment to take on board the suggestions 
made regarding “disentangling” s.169(2) of the Insolvency Act1986 from the 
provisions of the Bankruptcy(Scotland) Act 2016 and extending the provisions on 
essential supplies to Business Debt Arrangement Scheme and hope this can be 
considered as soon as time permits.  

3. Article 6  

3.1 New s.173A of the Bankruptcy (Scotland) Act 2016 – Effect of protected status 
on essential supplies  

The wording of the new s.173A B(S)A 2016 closely mirrors that contained in s. 372A 
of the Insolvency Act 1986 but does not extend as far. In particular, the new s. 
173A(1)(b) does not include the words “by a firm or partnersip of which the [debtor] is 
or was a member, or by an agent or manager for the [debtor] or for such a firm or 
partnership.” We wonder if there is a particular reason for the different wording?  

3.2 s.173A(4)(b), 173A(5), 173A(6)  

These provisions again mirror the respective provisions in s. 372A of the IA 1986 
which refer to the ‘court’. In the new s.173A(5), however, reference is made to the 
‘sheriff’ while s.173A(4)(b) and s. 173A(6) continue to refer to the court. We think that 
there should be consistency in the use of the terminology, probably by referring in 
each place to the sheriff, rather than the mixed use of “court” and “sheriff”.  

3.3 s.173A(8)(b)  

This provision also mirrors the corresponding provision of the IA 1986 (s.372A(6)(b)). 
We wonder whether this provision is necessary in the context of trust deeds given 
the different structure of trust deeds and IVAs, in particular the fact that a trust deed 
which does not gain protected status continues to exist albeit without protection?  

3.4. s.173A(10)  
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This provision defines an insolvency related term of a contract as one which 
operates where a trust deed gains protected status. We consider that in practice, 
contractual terms are more likely to provide for their operation where a trust deed is 
‘granted’ or entered into by the debtor rather than where the trust deed becomes 
‘protected’ and we suggested that the wording of this provision should mirror this or 
at least include it. We do not consider that this would in any way affect the policy 
reflected in s 173A(1) that the provisions of the new section relating to such terms 
would only apply where a trust deed gains protection, with which we on balance 
agree. If the wording is not changed, however, we consider that this could create a 
gap in the intended protection conferred by the new provisions.  

27 February 2017   



EJFW/S5/17/16/3 

16 

The Public Services Reform (Corporate Insolvency and Bankruptcy) (Scotland) 
Order 2017 

 
Consultation Response – R3 

 
 
1. I would like to thank you for your very helpful submission responding to the 
initial 60 day consultation on a proposed draft of the Public Services Reform 
(Corporate Insolvency and Bankruptcy) (Scotland) Order 2017 (“the Order”), recently 
issued by AiB in accordance with section 26 of the Public Services Reform 
(Scotland) Act 2010. 
 
2. We set out our responses to your submission and views on the next steps 
below. 
 
 3.1 – New s.173A of the 2016 Act – Effect of protected status on 
essential supplies 
 
3. You have raised that the wording of new s.173A of the Bankruptcy (Scotland) 
Act 2016 (“the 2016 Act”), inserted by article 6 of the Order closely mirrors that 
contained in s.372A of the Insolvency Act 1986 (“the 1986 Act”) for England and 
Wales but does not extend as far.  The scope of the further protection of essential 
supplies as provided for in new section 173A(1)(b) of the 2016 Act was framed to 
coincide with section 222(3)(b) of the 2016 Act, in terms of which the existing 
protection which section 222 provides for applies to requests for the giving of supply 
“for the purposes of any business which is, or has been, carried on by or on behalf of 
the debtor”.  We note though on reviewing the Order that there is an oversight in 
s.173A(1)(b) which should read (additional wording highlighted in bold) “the supply is 
for the purpose of a business which is or has been carried on by or on behalf of the 
debtor”.  We would propose to adjust the Order before it is formally laid in Parliament 
in due course to include these words. 
 
 3.2 – s.173A(4)(b), 173A(5), 173A(6) 
 
4.  You have identified that s.173A(5) makes reference to “sheriff” whilst 
s.173A(4)(b) and s.173A(6) continue to refer to “court” and suggest that there should 
be consistency in the use of terminology.  The rationale for the use of “sheriff” in 
s.173A(5) is that it provides for the particular court to which the initial application is to 
be made under s.173A(4)(b).  Following the initial application, it may in any particular 
case and depending on the circumstances be that court (i.e. the sheriff) or another 
appellate court which actually grants the permission, hence the more generic 
reference to “court” in s.173A(4)(b) and s.173A(6). 
  
 3.3 – s.173A(8)(b) 
 
5. As you note elsewhere in your submission, section 173A of the 2016 Act 
reflects the policy intention to provide for further protection of essential supplies to 
business debtors from the point at which a trust deed granted by such debtor is 
granted “protected status” (on which see in particular section 163 of the 2016 Act). 
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6. In that context, new section 173A(8), provides a particular safeguard for 
suppliers - to broadly mirror that provided for in s.372A(6) of the 1986 Act in England 
and Wales - and which may be illustrated by an example.  Take a situation where a 
debtor who is a party to a contract for the supply of essential goods or services for 
the purposes of their business grants a protected trust deed (“the first trust deed”) 
which is granted protected status.  At the point the trust deed is granted protected 
status an insolvency-related term of that contract ceases to have effect by virtue of 
section 173A(1) (subject to section 173A(2)).  The supplier may not seek to rely on 
the safeguards (see in particular section 173A(3)) provided for to terminate either the 
contract or supply.  The first trust deed may run its course, the trust deed come to an 
end and the debtor continue thereafter to run their business.  The same supplier may 
continue to supply that business under the same supply contract.  Section 173A(8) 
deals with the possibility that the same debtor may subsequently grant another trust 
deed (“the second trust deed”) which may be granted protected status and in that 
scenario effectively puts things back where they would have been had the 
insolvency-related term in the supply contract not ceased to have effect on the first 
trust deed being granted protected status.  It does so by providing that the supply 
contract is treated as if immediately before the second trust deed is granted 
protected status, it contained an insolvency-related term identical to the term which 
ceased to have effect on the first trust deed being granted protected status.  That 
‘identical term’ will then under section 173A(1) cease to have effect of new when the 
second trust deed is granted protected status but the supplier will then have the 
benefit of the safeguards provided for in section 173A(3). 
 
7. We hope this further explanation assists but would welcome any further 
information and views from you and other stakeholders to better understand the 
nature of any concerns. 
 
 3.4 – s.173A(10) 
 
8. You have raised a concern in relation to the wording in s.173A(10) and that 
the current provision would create a gap in the intended protection conferred by the 
new provisions. 
 
9. The current wording in s.173A(1)(a) will as you note provide for the cessation 
of effect of an insolvency-related term of a supply contract to take effect on the date 
on which a trust deed gains protected status.  It is recognised (and reflected in 
section 173A(10)(c)) that an insolvency-related term in a supply contract might be 
framed with reference to an event occurring before a trust deed is granted protected 
status, for example, the prior act of granting a trust deed.  At the date in which a trust 
deed is granted protected status, any such insolvency-related term will cease to 
have effect from that point. 
 
10. In this respect proposed new section 173A follows section 372A of the 1986 
Act.  In terms of section 372A(1)(a) of the 1986 Act the cessation of effect of an 
insolvency-related term of a supply contract takes effect on approval of an IVA under 
Part VIII of the 1986 Act.  It is recognised (and reflected in section 372A(8)(c)) that 
an insolvency-related term in a supply contract might be framed with reference to an 
event occurring before approval of an IVA.  At the date in which an IVA is approved, 
any such insolvency-related term will cease to have effect from that point. 
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11. The approach for Scotland in section 173A of the 2016 Act therefore mirrors 
the approach for England and Wales taken in section 372A of the 1986 Act.  [Again, 
we hope this further explanation assists but would welcome any further information 
and views from you and other stakeholders to better understand the nature of any 
concerns.] 
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Correspondence between the Accountant in Bankruptcy, ICAS and the Law 
Society 
 
1. Following the Accountant in Bankruptcy’s response to the R3 Scottish Technical 
Committee’s comments, the AiB received confirmation from members of the Law 
Society’s Banking, Company and Insolvency Law Sub-Committee who participate in 
the Technical Committee, informing of having seen our response to you and having 
nothing further to add at this stage. 
 
 

At last week’s STC meeting there were no further comments and the proposed 
amendments were noted. 
 
Insolvency Technical Support 
Regulation Division 
ICAS 

 
Members of the Law Society’s Banking, Company and Insolvency Law Sub-
Committee participate in the Association of Business Recover Professionals’ 
(R3) Scottish Technical Committee. The Society supports the comments 
(attached) which we understand have already been submitted to you and we do 
not have anything further to add at this stage. 
 
Policy Executive 
The Law Society of Scotland 
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